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On July 73, 2012, thr: Vennont Public Service Board ("Board") issued a memor¿urdum

solieiting cornments concernirrg whether Doclcet No. 7440 should be closed now that Entergy

Nuclear Vemtont Yankee, LLC and Entergy Nuclear Operations, Inc. (collectively, "Entergy

VY") have, at the tsoard's direction, fiied an Amended Petition (which conrmencecl Docket No.

7862) seeking approvals th¿rt are substantially similar to those that Entergy VY hacL originally

requested in tlie Petitioll that initiated Docket No. 7440.

Entergy VY respectfully submits that Docket No, 7440 shoulcl rcmain open until the

Board issues its fural tlecision on the Anrenclecl Petition in Docket No. 7862. Closing this docket

norv would cleate unnecessary^ludicial and administrative inefficiencies by forcing Entergy VY

immediately to appeal tlte Board's Order of March 19, 2012 in l)ocket Nc¡. 7440, instead of

pennitting the parties 1o pursue any appeals at the conclusion of the proceedings in Docket No.

7862. 'The Board should theref'ore holcl Docket No, 7440 open until the issuance of a final ruling
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on the Amenclecl Pctition in Docket No. 7862. so that all of the appeals in thc two related matters

(if any are taken) rnay be heard by the Vermont Supreme Court together iu a single proceecling.r

BACKGROUNI)

Entergy VY's cffott to obtain a new or anrended Certiücate of Public Good ("CPG") urcl

other necessary approvals for the Venlont Yankee Nuclear Power Station ("VY Station") has

been ongoing since March 2008, rvhen Entergy VY filed the Petition jn Docket No. 7440. That

Petition sought an anrendrneil of the CPG jssued in Docket No. 6545, which conccrncd the2002

sale of the VY Statiorr to Entergy VY, to allow continuetl operatic¡n of the VY Station afler

Marr:h 21,20'12. 'I'he Fetitiorr also sought approvaì for storage of spent nuclear fuel ("SNF')

derìved fronr srLch operation, as well as approval by the (ieneral Asscmbly of the VY Stafion's

operation after March 2l,2012.

The Boarcl's efforts to decide the March 2008 Petition 'weîe hindercd by legislative

enactrrents pruportìng to inserl the General Assernbly into the CPG revierv process and relatcd

delnys. In April 201 1, Enteigy VY filed suit in tlie United States District Court I'or the District of

Vernront ("District Courf'), challenging those enacfincnts. On January 19, 2012, the Djstrict

Court entered a l)ecisìon and Order enjoining enfbrcement of ccrtain of Vermont's nuclear

regulatory requirements on the ground that they arç preempted by f'ecleral l¿rw. The mling freed

the Boarrl to rule on a Petition for continuetl operation of the VY Station, with the caveat that

any decision must bc bnsed solely on thc evidence conceraing those areas of policy that Venlont

urd the Board havc authority to regulate. Vemront has appealecl the Distlict Court's ruling to the

United States Court of Appeals for the Second Circuit; proceedings in fhe appeal are ongoing.

t ln the altemative, Entergy VY respect[ully requests that the Board reconsider its May
4 detemrination, vacale the March 19 Order in Docket No. 7440 and enter that order in Docket
No, 7862, so as to prevent that Order becoming f:nal.



On January 37,2012, Entergy VY frled a motion seeking a final decision on the original

Petiticrn. On March 13,2012, Entergy VY frled a motion requesting a decla¡ation that Vermont

law permits continued operation of the VY Station during Entergy VY's pursuit of a new or

amended CPG and other necessat:y approvals. By order clated March 19,2072 (the "March 19

Order"), the Board dcniecl the latter motion, holding that the nature of the declaration that

Entergy VY had requested would require moclificat'ion of orclers and CPGs entered in Docket

Nos. 6545 and 7082; the Board did recognize that the District Court's injunction prevented the

State fi-om halting operation of the VY Station or preventìng storage of SNF derived therefrom.

On March 29,2OI2, the Board issued an Order denying Entergy VY's request for a final decision

on the Petition (the "March 29 Order"). The Board reasonerl that, in light of changes in the legal

and factual landscapes, the best course woulcl be for Entelgy VY to Flle an amended petition and

for the Board to open a nev/ docket with a fresh record. Entergy VY complied with this

directive, filing an Amended Petition on April 16, 2012; this filing initiated a ne'w docket, No.

7862.

The Board held a prehearing conference in the new docket on May 2,2012. On May 4,

the Boald entered a Prehearing Conference Memorandum, which established a schedule in that

proceeding. The Memorandum also rejected Entergy VY's request that the Board enter in

Docket No. 7862 the March 19 Order and the March 29 Order. Prehearing Conf. Mem., entered

514/2012, at 5. T'he Board went on to advise Entergy VY that the Board would also be "issuilg a

memorandum to parties in Docket 7440 soliciting comments on further steps in that docket,

including the possibility that the docket would be closed." ,Id.

On May Zí,Enfergy VY filecl a motiou, pursuant to Vt. R. of Civ. P. 60(b), seeking reüef

IromtheBoarcl'sJune 13,2002Order inDocketNo.6545 andits Ap1rl26,2006Orderand

Celtificate of Public Good in Doeket No, 7082, as the Boarcl had suggested rvas the appropriate
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course of action in its March 19 Order. These requests seek to prevent hardship and injustice

resulting fl'om the occurrence of events that were unforeseeable at the time of entry of the orders

ln question. The other interested parties filed response memoranda, and on July 2 Entelgy VY

filed its Reply Memorandum in support of its Rule 60(b) motion. The Rule 60(b) motion

remains pending.2

On July 13, the Board issued a memorandum in this docket, which stated that "there

appear to be no outstanding issues in this dochet," and suggested that it is " not clear that there is

a reason to keep this docket open." The Board did, howevet, offer the parties an opportunity to

comment on the potential closing of the docket. It specified that "the commenting party should

clearly identify the reasons for the request and how that relates to the issue raised by Entergy

VY's petition that led to this proceeding and why Docket No. 7862 is not an adequate

mechanism for adclressing such issues." Entergy VY does so below.

ARGUMENT

Entergy VY respecttilly submits that Docket No. 7440 should not be closed at this time.

Doing so would force Erttergy VY to seek immediate judicial review of an essentially

interlocutory order (the March 19 Order) in order to preserve its appellate rights, notwithstanding

the fact that the Board has not reached a final decision on the merits of Entergy VY's request for

a ne\¡r' or alended CPG, To effectively recluire Entetgy VY (or any other pafty) to t¿tl<e an

immediate appeal of an interlocutory orcler wonld impose uilrecessary burdens on the parties, the

Board, and the Vermont Suprerne Court, without any counterbalancing benefit. Such a

procedure would coffravene the policies that supporl the final judgment requirement and the

2 As noted in Entergy VY's memoranda in support of its Rule 60(b) motion, Entergy
VY does not object to the Board considering the Rule 60(b) motion in connection with its final
decision in Docket No. 7862, so long as Entergy VY's rights arc not prejudiced by such
treatment.
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Ve¡nont Rulss of Appellate Procedure, and should be avoided. The better course of aclion is to

holcl this docket opon until the Board has entered a final decision on the Arnended Petition in

Doc.ket No. 7862. At that tine, everv party wishing to seek jtdicial review of any perceivecl

crror in either <tor:ket u,'ill be ;rble to clo so at once, pemritting the Sr:prerne Courl to consoliclate

the case into a single strcamlincd proceeding that \.vill benefit from thc lighf shed by the updated

record that the puiies are in the prooess of cleveloping in ilre nerv docket.

'I'he March lg Order in Docket No, 7440 is ctnrently inierlocutory, trut would become

appealable upon enlry of a final ortler closing Docket No. 7440. Seet Yt. R. App. P, 3(a) ("An

appcal lronr a judgment preserves for review any olaim of enor in the record ...,"); Sta.te v.

Fisher,1.50 Vt. 655,655-56 (1988) (anon-final decision is typicallyreviewable on appeal ancl

theref'ore not at the time the decision is filerl).3 Entry of a final and appealable or<ier would begìn

the nurning of Enlergy VY's time to seek judicial rcvis\tr', which is limited to 30 days (with tlie

possibility of an extcnsion of r)o rnore tharr 30 adclitìonal clays). Vt. R. App. P. a(a), (d), Io

avoid the lapse oI the filing period and thus to preserve its right to appellate review, Entergy VY

would thus be rec¡rired to lile an appeal almost immeciiately upon entry of an appealabie frnal

order.

An ordcr "closing" this dooket woul<i constitute such an appealable final order, in that it

would lrave the e1'fect of disrnis.sing the Petition. See, e.g., Beaupre v. (]reen Mt. Power Corp.,

112 VL583, 586 (2001) (the Public Selvice Board's "order clcsir:g the docket" constituted its

"final judgrnent in the matter"); Invesli¿ation into lhe prottìsions of PSII Rule 3.700-pole

oÍlacltments in re: procetlures flecessary to altach a ¡tole,' malte-ready and relaîed issues; nnd

I The 1O-day window for seeking discretionary review of an interlocutory ordcr has
lapsed. See Yf. R, App, P. 5(b), 5.1(a). Entergy VY rvas not required to seek such review in
order to preserve its ap¡lellate rights. Stute v. Kingsbury, 143 Vt. 20,23 (1983) ("An
intc¡locutory appeal is not nranilatory ,. .,").
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rates,Vt. p.S.B. Docket No. 5743, Ordcr of Feb. 12,2003, at 1 (lreating "dismìssal" and cltlsure

of a c1ocket as interchangeable). Even though such a clostue or dismissal would be without

prejudice to the Amended Petition in Docket No. 7862, jt would constitute a final and appealable

order iri Docket No. 7440. Vemont folklws tbe fedmal rule with regard to the finality of a

judgnrent for purposes of an appeal, see I'Iospitalíty Inns v. South Burlingtctn R.1., 149 Vt. 653,

65é (1988) ("In applying ihe final judgrnent requirement, lve have been guided by the fecleral

recluilement ancl its excep1.ions."), ancl fe<letal law is clear that "a dismissal wìthout prejudice that

rloes not give leave 1o amend ancl closcs the c¿ise is a final, appealable order," Wyncler v.

lu[cMa]trsn, 360 Iì.3d 73, 76 (2d Cir:. 2004). This is so beeause such a ci.ismissal ends the

proceeding ancl thus satisfies lhe recluiremeltt "'1hat the decree ol judgment disposeil of all

matters thal should or could properly be settled ai the iinre and in the proceeding then before the

colrrt."' ,Jtate ¡,. CN¿1 In.¡. Cos., 172 Vt. 318, 322 (2001) (quoting In re Estu.te oJ'Web,:ter', lI7

vt, ssO, 552 (1953)),

As the finaljridgment, ¿n order elosing this docket lvould start the running of the 30-day

clock for obtaining juclicial review of any claims of error that Entergy VY may seek to r'¿rìse in

this matter, including those associated with the Mruch 19 Order'. Such ¿m order would therel'ore

have the elTect of reqr.riring.Entcrgy VY to take an immediate appeal of the Marcli 19 Order to

preserva its rights to juclicial review.

hnposing suoh a requircment in this case woulcl be contra.ry to the pulposes of the final

judgment rule. The Vcnlont Supreme Coufi has aptly stulrnarized the "weighty considcratior:s

that suppcrrt thc finality requirerncr:t":

Piecerneal appcllate revicw causes unnecessaly delay and expense?

and r.vastes scarcc jucìicial resources. FuLrlhermore, an appellate
cout labors unde¡ great clisadvantages in disposing of intellocutory
appeals. The litigants may not yet have narrowed the case's issues
sufficiently for appellate review. We are cleprived of the benelits
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of a final trial cclurt opinion. Interlocutory revìew requires us to

decide legal questions in a vacuLrn, without beneiit of factual

{indings. Appellate riecisionmaking suffers from such

abstractness. By [their'] vcry nature then, interlocutory appeals

inrpair this Court's basic functions of correctly interprcting the law

and pr:ovìding justice for all litigants'

ht re P.yr,ømitl Co.,141 Vt. 294, 300-01 (Vt. 1982) (citing Martin H. Redish, The Pragrrrutic

Approttc:h to tlppealabili\t in the Federal Courts,75 CoLuvt. L. Rr:v.89, 89 (1975)). These

concerns ai:e present i¡ this case, and are indeecl cluite pronounccd, An immediate appeal woLrld

create expense and clelay as all interesterl parties preparcd their appellate briefs and argurnents.

It would waste jucljcial resources by forcirrg the Vermont Supreme Courl to consicler questions

perlaining to (for instance) teinporary authorization for operation t-¡f the VY Station now, *'hen a

grant of Entergy VY's Amsnded Petition woulcl obvi¿rte the neçd ever to reconsicler those

cluestions. And if the Supreme Corrt rvere to hear the case rlo\M, it woul<l have to do so without

tlic benefit of the new'recofd that is being developed in Dockct No. 7862: its consideration of

the case r.vould be linrited to the same record that the Bo¿u'd has deemecl inadequate, inaccurate,

and stale. .See March 29 Orcler, af 2-4.

An immediate appeal of the March 19 Order would be inefficient for thc further raâson

thal the Board's clisposition of Entergy VY's pencling Rule 60(b) motion may make the matter

moot. The Board's March l9 Otder rule<l that the orders and CPG in Docket Nos. 6545 and

7082 do not penlit continued operation of VY Station and slorage of SNF derivcd as a nccessary

incident of such opcration after M¿rch 21,2012, nolwithstantling 3 V.S.A. $ 814(b). As

dìscussed above, however, Entergy VY's Rule 60þ) motion seeks modification of those orclers

and CPG so that they woulcl explicitly permit continued operations and SNF storage,a If that

o It -try also be prudent to clelay clccision on the Rule fiOft) motion until the parties
have clevelopcd a complete, new recorcl in Docket No, 7862, as the newly developed evidence
and testimony may bear on the notion's mcrits.
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rï.otion ìs grantecl, Iintergy VY would be likely to n'tovc, ìn liglrt of the changed provisìons, for

reconsideration of the March 19 Order or for enlry of a new declarntoly ruling to the effect that

plant operation ancl SNF storage are pennitted urfil the Board issues a final decision on the

Ameircled Petition, If Entergy VY has already been fbrccd to appeal by the closure of the tlocket,

holvever, such a motion .for reconsideration would have tc¡ be preceded by a motion f'or rernand

fronr the Supreme Court to the lloard, so that the Board could leassume juris<liction. This step

r,vould only acld further incfhciency, without any meaningful benelht to any party or to the Board.

Closure of Docket No. 7440 should be delayed until all of the proceedings in these trvo related

dockcts (Nos. 6545 and 70BZ) have come to an end, so that, if an appeal is taken, the Supreme

Court rnay review all of the coturecletl proccedings at once.

lf this case harl involved the frling of an Amencled Petition within the same docket ratltü

than the opcning o1'a new docket, thereby avoiding tltc issue of docket clostre raised by the

March 19 Order, there woulcl havc been no occasion to consider rvtrether an immediate appeal of

that Ortìer woukl be recluiled 1o preserve Entelgy VY"s rights. While Entergy VY might have

considerecl seeking such al appeal upon issuance of the Orclers, "la]n ínterloeutory appeal ìs not

rnandatory," State v. Kingsbuty, 143 Vt. 20,23 (1983). and it could have chosert to conserve its

l'esoufces (and those of the Board and the Supreme Court) by declining to seek permission to

appeal. The Board's decision to create a new recorcl should not alter the state of affairs that

r.voulcl have prcvailod had the ertire petitioning process been confìned to a single clocket, 'lo do

so wouicl impose unnecessary costs and burdens upon the paties, the Board, anrl the Vemront

Suprerne Court.

Finally, if the Board decides to close this docket, i1 shouid reconsider its clecision uot to

translèr the Miuch l9 Order 1o Docket No. 7862, so as to prevent that Order from becorning final

w'hcn this Docket is closed. Doing so would ensllre that l)ocket No. 7862 remains an adequate
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forum fbr addressing all issues raisetl ìn Dockcl No. 7440, by presen'ing Entergy VY's ríght to

seek appellate revìcw of the Malch 19 Order ripon etrtry of a final judgment.

CONCT,USION

I'he Board should not close Docket No. 7440 ultil it c.loses Docket No. 7862. ln the

alternative the Boarcl sholld reconsider its May 4 dcterrninaJion, r,acatc thc Marcl'r 19 Oriler in

I)ocket No. 7440 ¿rnd enter that order in Docket No. 7862.

St. .fohnsbury, Vermont. July 25,20L2.
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