DEED EXPLANATION, GLOSSARY OF TERMS & CHECKLIST
I.
EXPLANATION
The only two legal interests discussed herein are fee title ownership and easement.  These two legal interests are among the most fundamental and common legal interests in real estate.  This explanation discusses how these two legal interests are transferred or conveyed.  This explanation does not address other types of legal interest in land which may be created or conveyed.  This explanation also does not cover other areas of the law that can affect the ability to use land, such as municipal, state or federal permit processes (i.e. zoning).  

In Vermont, there are two fundamental types of legal interests that give a person the right to use land. The first legal interest is outright ownership of the land.  This first legal interest is generally known as ownership of fee title. 
The second legal interest is the right to use land for a particular purpose on a temporary or permanent basis, even though that land is owned by someone else.  The second legal interest is known as an easement to land.  
In Vermont, agreements between parties concerning interests in land must be in writing and signed by the party to be charged in order to be legally enforceable.  See 12 V.S.A. Section 181(5).  
The preferred written instrument to convey a legal interest in land is a deed. There are two basic categories of deed used in Vermont to convey fee title and/or easements in land: the warranty deed; and the quit-claim deed.  For a grantee, the warranty deed is always preferable to the quit claim deed, because the warranty deed contains a number of warranties or covenants (legally enforceable representations) that are given by the grantor for the benefit of the grantee. 
Note:  Guardian's deeds, executor's deeds and administrator's deeds are in the same category as warranty deeds, because those deeds contain the same covenants as a warranty deed.  The difference in each deed is the unique legal nature of the grantor.

The basic covenants contained in all Vermont warranty deeds are as follows: seisin, right to convey, freedom from encumbrances and defense of title.  These terms are briefly described in the glossary.
Both fee title ownership and easements may be conveyed by warranty deed or quit claim deed.  As stated above, the preferred method of conveyance is by warranty deed.  A warranty deed conveying fee title ownership is often titled simply "warranty deed".  A warranty deed conveying only easements is often titled "easement deed".  The Vermont Agency of Transportation's title for warranty deeds conveying fee title ownership is "warranty deed in fee".  Its title for warranty deeds conveying only easements is "warranty deed of easement". 

II.
GLOSSARY OF TERMS:  

Note:  this glossary is not meant to be exhaustive, but only generally helpful with issues that may arise in an Agency-related context. 
1.
Fee Title: Fee title means ownership of real estate.

2.
Easement: An easement is a legal right to use real estate owned by another person/entity for a specified purpose.  An easement may be temporary or permanent. The specified use conveyed by easement is usually for the benefit of an adjoining or nearby parcel of land.  For example, a storm water runoff ditch easement is for the benefit of the adjoining road.  The ditch is located on the land of a private landowner (beyond the road right-of-way) and the width and length of the road right-of-way is owned (in fee or by easement) by the town/state.  The private landowner conveys an easement to the land on which the storm water runoff ditch is located to the 
town/state so that the town/state can enter upon the private landowners' property to construct and maintain the storm water runoff ditch.   
3.
Warranty Deed:  A warranty deed is a written instrument used to convey fee title and/or easements to real estate.  A Warranty Deed contains a number of covenants (legally enforceable agreements) for the benefit of the grantee.  The basic covenants contained in all Vermont warranty deed are as follows: seisin, right to convey, freedom from encumbrances and defense of title.
Note:  Guardian's deeds, executor's deeds and administrator's deeds are similar to warranty deeds, because those deeds contain the same covenants as a warranty deed.  The difference for these deeds is the unique legal nature of the grantor.

4.
Quit Claim Deed:  A quit claim deed is a written instrument used to convey fee title and/or easements 
to real estate.  A Quit Claim Deed only conveys whatever right, title and interest the grantor may have to that fee title or easement.  A Quit Claim Deed does not contain the covenants found in a Warranty Deed. In a Quit Claim Deed, the grantor does not warrant that he actually owns and has a right to convey what is being conveyed, does not covenant that what is being conveyed is free from encumbrances; and does not agree to defend title if a pre-existing hostile claim to title becomes known.  A grantee should always prefer a warranty deed to a quit claim deed.  Almost all purchase and sale agreements in the private sector for the sale of real estate contain a specific clause that the property will be conveyed by warranty deed.  This requirement is separate and distinct from the requirement to convey marketable title, a subject not covered here.  

5.
Name of Grantor:  The grantor is the person(s) or entity owning fee title or an easement in real estate who is transferring that fee title or easement to another person(s) or entity.  The name of the grantor is recited in more than one place in a deed. 
6.
Town/City, County and State where the grantor resides:  After naming the grantor, the deed must also state the town/city, county and state wherein the grantor resides as of the date of the deed.  For example: "John Doe, of the City of 
Montpelier, County of Washington and State of Vermont, Grantor..."  If there is more than one grantor and the grantors reside in different town/city, county or state from one another, then the town/city, county and state of each grantor must be recited in the deed. For example:  "John Doe, of the City of Montpelier, County of Washington and State of Vermont, and Joe Blue, of the City of Burlington, County of Chittenden and State of Vermont, Grantors..."
7.
Name of Grantee: The grantee is the person(s) or entity receiving the ownership of fee title or an easement in real estate from a grantor.  The name of the grantee is recited in more than one place in a deed.
8.
Town/City, County and State where the grantee resides:  The deed must also recite the town/city, county and state of residence of each grantee.  See #6 above.


9.
Statement of Consideration:  All deeds must contain a statement that some consideration (money or an equivalent) was paid by the grantee to the grantor.  The actual amount of consideration does not need to be stated, but it can be. The usual phrase is "one dollar and other good and valuable consideration."  Similar language to that phrase may also be sufficient..
10.
Statement of Conveyance: All Warranty Deeds must contain the following statement of conveyance in the title paragraph: “Grantors, for good and valuable consideration, the receipt of which is hereby acknowledged, by these presents do freely give, grant, bargain, sell and convey unto..." 

For quit claim deeds, the statement of conveyance is "have remised, released and 
forever quit claimed unto [grantee], all right, title and interest which ...." 

The difference in the two statements of conveyance is important. If a deed entitled "warranty deed" does not contain the warranty deed statement of conveyance, then the deed is not a proper warranty deed and may be at best only a quit claim deed.  

11.
Heirs and assigns:  Legal interests in land are conveyed to a grantee and a grantee's "heirs and assigns" for several purposes.  At certain points in a deed, the deed must recite "[grantee], its heirs and assigns"  Also at certain points in a deed, the grantor conveys certain legal interests and covenants for the grantor and the grantor's heir and assigns. One such common phrase is " I, [grantor] for myself and my heirs and assigns do covenant... The phrase "heirs and assigns" must be included at the proper points of the deed. 

Note:  The proper phrase for legal entities (i.e. corporations, the state, etc.) other than individuals is "successors and assigns" 
12.
Location of land being conveyed:  Prior to the legal description, the deed must recite the town/city, county and state in which the land to be conveyed is located.  If the conveyed land is located in more than one town/city or county, each such town/city and county must be recited.  
13.
Legal Description:  This is a section in all deeds in which the grantor describes the deed(s) or instrument(s) by which the grantor obtained the legal interest now being conveyed to the grantee.
14.
Property Description: This is a section in all deeds that describes the quantity, quality, nature and location of the legal interests (fee title ownership or easement) in real estate being conveyed by the grantor to the grantee.   
15.
Donation Clause:  When a property owner donates land in fee or easement to the Vermont Agency of Transportation, the Agency includes the following donation clause in the property description portion of the deed.  Please note that if the land or easement is being donated, the deed still needs a statement of consideration as discussed in #9 above. The purpose of the donation clause is to memorialize the fact of donation and to get the property owner's assent in writing that they are waiving any claim for compensation for the land or easement conveyed.  This helps prevents against later confusion on the issue or against unscrupulous property owners subsequently claiming that they are entitled to compensation for the land or easement they originally donated.
The donation clause is as follows:
“The Grantor, having been fully informed of his/her/their right to receive just compensation for the acquisition of his/her/their property, hereby acknowledges, waives and releases the municipality from the Grantor’s right to receive just compensation determined by an appraisal as well as the municipality’s obligation (if applicable) to perform and provide an appraisal.”  

16.
Date of deed:  All deeds in Vermont are required to be dated, by stating the day, month and year that grantor signed the deed.  It can be a defect in the marketability of title for the land/legal interest conveyed by that deed if the deed is not fully dated. 
See 27 V.S.A. Section 341(a) and Section 348
17.
Signature of grantor:  All deeds must be signed by the grantor.  If the grantor is more than one person (i.e. a husband and wife), then all grantors must sign the deed or the deed and the rights conveyed therein are defective.  This is a serious and fundamental issue for a variety of reasons. See 12 V.S.A. Section 181(5); See also 27 V.S.A. Sections 301, 302 and 341.
18.
Acknowledgement:  The signature(s) of the grantor must be notarized.  The grantor swears under oath to the notary public that the deed and conveyance it represents is the grantor's "free act and deed".   The notary public signs the acknowledgement section of the deed.  All blanks in the acknowledgement section must be filled in or the deed is defective. See 27 V.S.A. Sections 341(a) and 342. 
19.
Recording of deed:  A deed conveying a legal interest in land must be recorded in the land records of the town/city in which the lands are located.  See 27 V.S.A. Section 342.  If the land is located in more than one town, then the deed is recorded successively in each town wherein the land is located.  In Vermont, all land records are recorded and maintained on a municipal basis by the Clerk of each such municipality.  The clerk is commonly known as the "town clerk" or "city clerk"   The clerk will note on the deed the date and time the deed was recorded.  Many clerks today also note on the deed the book and page number of the volume of the land record in which the deed is recorded. 
20.
Covenant of seisin:  An agreement, contract, or promise that the grantor possesses a quantity and quality of land described in the deed or other conveyance
21.
Covenant of right to convey: An agreement, contract or promise that the grantor has a right to transfer title to the land.
22.
Covenant against encumbrances: An agreement, contract, or promise that there are no encumbrances against the land described in the deed or conveyance.  An encumbrance is a claim by another person against the land.  One example of an encumbrance is a mortgage or other lien against the real estate.  

23.
Covenant of defense of title:  An agreement, contract or promise that the grantor will defend the grantee should other persons or entities make hostile claim against the grantee’s title to real estate which arise from events occurring prior to the transfer of title.

24.
Dominant Estate:  The parcel of land that is benefited by the easement located on the land of another.

25.
 Servient Estate: The land upon which the easement is located.

III. DEED CHECKLIST:

Attached to this document is a blank Warranty Deed in Fee form used by VAOT.  At certain points in the blank form, various areas are highlighted and numbers are provided in those highlighted areas to correspond to the above Glossary.   Referral from the highlighted area in the deed form to the glossary should be of help to those not familiar with deeds in determining if a deed has been adequately drafted and completed.


        VERMONT STATE AGENCY OF TRANSPORTATION


WARRANTY DEED IN FEE


KNOW ALL TO WHOM THESE PRESENTS COME:

THAT I, we    **(5)**                              ,  of                    **(6)**                   , in the County of   **(6) **          and **(6)** State of Vermont, in the consideration of              **(9)**      paid to my/our full satisfaction by the **(7)** State of Vermont, **(8)** a sovereign state, **(10)** do hereby give, grant, bargain, sell and convey unto **(7)** the State of Vermont, **(11)** its successors and assigns, certain pieces of land and rights or easements located in the  Town of  **(12)**             , in the County of   **(12)**                         and State of Vermont, and described as follows, viz:
**(13)**
**(14)**
**(15)** (If applicable)

TO HAVE AND TO HOLD granted premises, with all the privileges and appurtenances thereof, unto the **(7)** State of Vermont, **(11)** its successors  and assigns, to it and its own use and behoof forever; and I/we,     **(5)**                                                                

, **(11)** for myself/ourselves and my/our, heirs, assigns, executors and administrators, do covenant with **(7)** the State of Vermont, **(11)** its successors and assigns, that until the ensealing of these presents **(20)** I am/we are well seized of the premises, as a good indefeasible estate in fee simple, and **(21)** have good right to grant and convey the same in manner and form as above written and **(22)** that the same are free from every encumbrance, whatsoever.

AND FURTHERMORE, I, we, 
  **(5)**                                        , do by these presents bind **(11)** ourselves and our heirs, assigns, executors and administrators, forever, to **(23)** WARRANT and DEFEND the above premises to **(7)** the State of Vermont, **(11)** its successors and assigns against all claims and demands whatsoever.

**(16)** IN WITNESS WHEREOF, I/we hereunto set my/our hand(s) this               

  day of                                

 ,              
.







**(17)**                             




 **(18)**
STATE OF VERMONT  

                                          County, ss.

At                                         
 , this              
   day of                            
      ,               
       ,     







 personally appeared, and acknowledged this instrument, by 



 subscribed to be 


 free act and deed. 

                                         



Before me, 

                                         



                                       ________                                          






Notary Public 
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