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Toxic Sites Compliance
“All property proposed for use in HUD programs must be free of hazardous materials, contamination, toxic chemical and gasses, and radioactive substances, where a hazard could affect the health and safety of occupants” and “must include the evaluation of previous uses of the site or other evidence of contamination on or near the site” according to 24 CFR 50.3(i)(1) and 24 CFR 58.5(i)(2).
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Does My Project Require a Phase I ESA?
All projects will require a Phase I Environmental Site Assessment (ESA) in accordance with ASTM E-1257-13 unless the project is at the Exempt level of review or a Phase 1 ESA is infeasible*. If a Phase I ESA is infeasible, an Environmental Transaction Screen (ETS) will be required.
· Some circumstances in which a Phase I ESA may be infeasible include long linear projects that impact many land parcels (e.g. roads, waterlines, sewer lines, etc.) and bridges or other infrastructure projects with no impact on residential properties*.  

*Ultimately, whether a Phase I ESA or a ETS is required for a project is at the ACCD Environmental Officer’s discretion.

What is a Phase I ESA?
A Phase I ESA is the industry standard to determine if a property has had a past release of hazardous substances or if there is potential for a release in the future. A Phase I ESA provides CERCLA liability protection in the case that contamination is identified at the site, and it is a tool to protect future site occupants.
· A Vapor Encroachment Screening in accordance with ASTM E2600-10 must be included as part of the Phase I ESA.

Phase I ESA’s have a shelf life; they must be prepared within 6 months of the property transaction. This period can be extended to 1 year by updating the original Phase I ESA. If it is greater than a year old, a new Phase I ESA will be required.

Phase I ESA’s serve to identify Recognized Environmental Conditions (RECs) on the proposed project property. 
· If the Phase I ESA identifies RECs, consultation with the Vermont Department of Environmental Conservation (DEC) Site Management Section (SMS) and a Phase II ESA will be required.

[bookmark: _Int_kU2aprpL]Phase I ESA’s must be completed by an Environmental Professional per 24 CFR Part 58.5 (i)(2)(iv).The experience and education requirements for a Phase I Environmental Professional are described in 40 CFR 312.10.

An ASTM Standard Phase I ESA qualifies a property for the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) Landowner Liability Protections (LLPs).
· It also satisfies the requirement to conduct all appropriate inquiries (AAI) into the previous ownership and uses of the subject property.

An ASTM Standard Phase I ESA can be expected to cost roughly $3,500-$5,000.

[bookmark: _Int_Y0nJQV50]See HUD’s Using a Phase I Environmental Assessment to Document Compliance with HUD Environmental Standards for additional information

What is an Environmental Transaction Screen? 
Environmental Transaction Screen (ETS) serves to identify Potential Environmental Concerns (PECs), not RECs.
Tasks include a visual inspection of the subject property; an examination of environmental databases and completion of the Environmental Transaction Screen Questionnaire. 
Environmental Transaction Screens must be completed by an Environmental Professional for HUD funded projects per 24 CFR Part 58.5 (i)(2)(iv). The experience and education requirements for a Phase I Environmental Professional are described in 40 CFR 312.10.
An environmental professional must conduct an Environmental Transaction Screen according to ASTM standards E1528-22. This practice is intended for use by parties who wish to assess the environmental condition of a subject property where a Phase I Environmental Site Assessment is deemed to be unnecessary or infeasible.
An Environmental Transaction Screen does not constitute all appropriate inquiries (AAI) into the previous ownership and uses of the subject property and does not provide CERCLA LLPs.
Phase II Environmental Site Assessment
If RECs are identified in the Phase I ESA for your project, this will trigger the requirement of a Phase II ESA. This report is an intrusive subsurface investigation involving field sampling and laboratory analysis of identified hazardous releases. Plan for 30-days for DEC SMS to review and comment on the Phase I ESA and the proposed work plan for the Phase II ESA (both documents are needed for their review).

Once the Phase II ESA work plan has received approval from DEC SMS and the Phase II ESA itself has been completed by an Environmental Professional, the conclusion of the assessment will determine if there is further work needed.

If the Phase II confirms that there is contamination in the proposed project area, a Corrective Action Plan (CAP) is the next step to complete due diligence for site contamination.

Corrective Action Plan
The Corrective Action Plan (CAP) will serve as an extensive toxic sites and contamination mitigation and clean-up plan for the property.

The CAP is subject to review and approval by DEC SMS.

If your project rises to a CAP, due to the time needed for consultation and toxic sites review, it is very likely that the original Phase I ESA will reach the 180-day (6 month) threshold and will need to be updated. If it has been a year, a new Phase I ESA will be required.

Please plan and budget accordingly to incorporate the extra time and funds that may be needed for the extensive mitigation and cleanup.

Toxic Sites is one factor that can add significant time and length to the Environmental Review process, so it is best to start Toxic Sites work as early in the process as possible.

Mitigation measures that are outlined in the CAP or the other Toxic Sites reports will likely be a condition of your Environmental Review Release letter that must be carried out during project implementation.

**Projects addressing site contamination that are also enrolled in the Brownfields Reuse and Environmental Liability Limitations Act (BRELLA) have a slightly different process. See the Vermont Brownfields Handbook for more information. 
Mold, Lead, Asbestos, and Radon Compliance
Mold (24 CFR 5.703(e)(1))
A visual inspection must be performed and can be completed by anyone. HUD requires that all dwelling units and common areas have proper ventilation and be free of mold. Abatement will be required if mold is observed.

Lead (24 CFR Part 35, Subpart B)
HUD requires residential projects to follow HUD’s Lead Safe Housing Rules.
· Exemptions: Buildings constructed in 1978 or later, housing exclusively for elderly people with disabilities, zero-bedroom dwellings, unoccupied housing that will remain vacant until it is demolished, and non-residential property.
Required testing and abatement for lead depends on the cost of the project as well as the level of paint disturbance. See 24 CFR Part 35 Subpart B for more information on abatement levels.

Asbestos (40 CFR Part 61, Subpart M) 
Asbestos Containing Materials (ACM) can be found in buildings built prior to 1978. Removal of asbestos is required prior to demolition, renovation, or rehabilitation. A qualified asbestos inspector must perform an asbestos survey if a project involves renovation or rehabilitation. Demolition projects should follow pre-construction requirements of ASTM E 2356-18. If the completed asbestos surveys show the presence of asbestos, an appropriate mix of asbestos abatement and an asbestos Operations & Maintenance Plan will be required.

Radon 
Multi-housing family projects require a radon test and must be completed by a Radon Professional. The test must be completed post construction/rehabilitation, but before occupancy. If radon tests indicate levels at or above 4.0 pCi/L, a radon mitigation system must be installed. 
· Note: On January 11th, 2024, HUD released a new Departmental Policy for Addressing Radon in the Environmental Review Process. 
· See here for the notice. See here for a HUD FAQ sheet 
Please coordinate with the ACCD Environmental Officer to ensure compliance.
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